
 

 

 

Assam Schedule VII: Form No. 132 
 

HIGH COURT FORM NO. (J) 2. 

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 
 

IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 
 

Present: N.J. Haque, LLM, AJS 
Civil Judge 
Tezpur, Sonitpur 

7thMarch,2020 
TITLE SUIT NO. 50/2019 

 
Sri Moni Deka   
S/o: Sri Pulin Deka  

Vill: Harigaon, 
Major Deka Chuburi, 

PO- Nikamul, PS- Tezpur 
Dist –Sonitpur, Assam. 

-- Plaintiff       

-Vs.- 

(1) SachindraMohan Mahato 
Son of (L) Jiban Lal Mahato 

(2) Mrs. Mina Kumari Mahato 

Wife of Sri Sachindra Mohan Mahato 
Both are residents of Rajib Gandhi Path, 

Koinadhara, House No.81, 
PO- Khanapara, 

Guwahati-22, 
Dist – Kamrup(M), Assam. 

-- Defendants 

 

 
“This is a suit for specific performance of 
contract for sale of the suit properties and 
came up for final hearing in presence of 
following advocate on-29/02/2020. 
 

 
Ld. Advocate appeared for the plaintiff           : - Sri A. K. Mahanta 
Ld. Advocate appeared on behalf of defendant: - None. 
 

 
EXPARTE JUDGMENT 

PLAINTIFF’S CASE 

1. Plaintiff’s case appears to be in a narrow campus is that land measuring2 

Kathas 10 Lessasunder Dag No.423covered by P.P No. 166 of Vill:Harigaon, 

Mouza- Haleswar, District-Sonitpur, Assamis the subject matter of the suit 
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and hereinafter referred to as the ‘suit land’.That during the first part of 

December, 2018 the plaintiff proposed to the defendant No.1 to purchase 

the suit land at consideration of Rs.3,00,000/-(Rupees Three Lakhs only). 

On05-04-2018 the defendant no-1 executed anAgreement for Sale in favour 

of the plaintiff, and the plaintiff paid a sum of Rs.1,50,000/- (Rupees One 

LakhFifty Thousand only) out of total consideration amount of Rs.3,00,000/- 

to the defendant.That under the terms and conditions in the agreement the 

defendant No.1 promised to execute and register the Sale Deed on receipt of 

permission for sale of the land from the authority concerned.That even after 

execution of the agreement for sale the defendant failed apply for 

permission of sell before the authority concerned. That plaintiff made 

repeated request to defendant and then only the defendant no-1 produced 

the Jamabandi etc. of the land proposed to be sold and on perusal of the 

Jamabandi it was found that the land to be sold was recorded in the name of 

the defendant No.2 who is wife of the defendant No.1. Thereafter the 

application for permission for sale was submitted by Mrs. Mina Kumari 

Mahato (defendant no-20 as the seller and the plaintiff as the buyer on 08-

10-2018. That defendant No.1 supplied a photocopy of the registered sale 

deed executed by one Sri Kushal Kumar Hazarika in favour of defendant 

No.2 in respect of the land proposed to be sold to the plaintiff. Then plaintiff 

find no impediment to get the sale deed registered by the defendant no.2 as 

the defendant No.1 handed over the possession of the suit land to the 

plaintiff immediatelyafter execution of the Agreement for Sale on 05-04-

2018. That suit land possessed by the Plaintiff at the time of filing petition 

for permission for sale to the Deputy Commissioner of Sonitpur, Tezpur and 

the land is till now in possession of the Plaintiff. That on the application filed 

by the Defendant No. 2 and Plaintiff, the Deputy Commissioner, Sonitpur, 

Tezpur granted permission for sale vide permission No. NOC/11/7472/2018-

5718 dated 26-10-2018 and the Permission was valid for six months from 

the date of permission that is 26-10-2018. That since after obtaining 

permission the Plaintiff repeatedly informed the Defendant No. 1 and No. 2 

to execute register sale deed in his favour but the defendants failed to 
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execute the Sale Deed after accepting the balance amount of Rs. 1,50,000/- 

(Rupees One Lakhs Fifty Thousand) only from the Plaintiff.That the 

permission for sale was valid for six months and the validity of the 

permission expired on 25-04-2019 for the carelessness of the Defendants. 

That the defendants are bound to execute and register the Sale Deed in 

respect of the suit land in favour of plaintiff as per the terms of concluded 

contract, but on being requested by the plaintiff on several occasions the 

defendants failed to execute the same in favour of the plaintiff. Hence, the 

plaintiff compelled to institute this suit against the defendants for a decree of 

specific performance of contract for sale of suit land and for execution, 

registration of proper Deed of Conveyance in favour of the plaintiff at the 

plaintiff’s own expenses in respect of the suit land on acceptance of the 

balance sale consideration of Rs.1,50,000/- by the defendants. 

2. On admission of plaint for hearing, summons was issued upon the 

defendants by the court and the defendants received summons and failed to 

securetheir attendance before this court. Upon which the suit proceeded ex-

parte against them.  

3. The plaintiff has examined onewitnessand further relied upon a number of 

documents. I have gone through the evidence on record including the 

documents relied on and also heard the arguments of learned counsel 

appearing for the plaintiff. 

4. The following point is formulated for determination: 

“Whether plaintiff is entitled to any decree as 
prayed for?” 
 

 EVIDENCES ADDUCED BY THE PLAINTIFF 

5. Plaintiff side during the ex-parte hearing examined one witness PW-1, who is 

the plaintiff and he submitted his examination-in-chief through affidavit 

reproducing the contents of the plaint. PW-1 further exhibited in his 

evidence in chief following documents: - 

Ext.1 is the agreement of sale dated 05-04-2018, 

Ext.1 (i) and1(ii) are the signatures of plaintiff, 

Ext.1 (iii)&1(iv) are the signatures of defendant No.1, 
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Ext.1 v) and 1(vi) are the signatures of Notary. 

Ext.2 is the postal receipts  

APPRECIATION OF PLAINTIFF’S EVIDENCE 

6. I have carefully gone through the evidences on record and it finds that all 

the documentary forms of evidences presented before this court in the 

forms of proved in original and the aforesaid evidence on record as well as 

the documents relied on by the plaintiff remains unchallenged and 

unrebutted.  

7. To sum up the ocular as well as documentary forms of evidences offered 

by the plaintiff’s side, this court finds nothing to disbelieve the evidence on 

record. PW-1 in his evidence supported and corroborated the entire 

versions of the plaint by way of testifying that the defendant No.1with 

intend to sale the suit land offered the plaintiff to purchase the suit land at 

a sale consideration at Rs.3,00,000/-(Rupees Three Lakhs only) and on 

05-04-2018 the defendant no-1 executed an Agreement for Sale in favour 

of the plaintiff receiving an amount of Rs.1,50,000/-out of total 

consideration amount of Rs.3,00,000/-.It was agreed that remaining 

amount of Rs.1,50,000/- shall be paid at the time of registration of the 

original sale deed and plaintiff would obtain the necessary permissions 

from the concerned authorities. PW-1 further deposed in his evidence in 

chief that defendant no-1 furnished one copy of Jamabandi and copy of 

sale deed to plaintiff and on perusal of those document the plaintiff came 

to know that suit land actually recorded in the name of defendant no-2 

who is the wife of defendant no-1. Hence, the plaintiff finds no 

impediment for obtaining registered sale deed pertaining to the suit from 

the defendant no-1 as on the date of agreement the suit land was 

delivered to plaintiff and plaintiff is possessing the suit land. PW-1 also 

supported and corroborated that one application for obtaining sale 

permission was filed before concerned authority showing the vendor as 

defendant no-2 and accordingly, permission for sale was obtained but due 

to negligent attitude of the defendants the validity of said permission 

expired after six months. It is also supported by PW-1 that subsequently 
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the plaintiff on several occasions requested the defendants to execute the 

sale deed in his favour but the defendants failed to execute the same in 

his favour on accepting the remaining balance consideration.  

8. The documentary forms of evidences make it crystal clear that 

defendantno-2 is the owner and possessor of the suit land and her 

husband i.e. the defendant no-1 entered into an agreement of sale with 

the plaintiff in the year 2018 and received an amount of Rs.1,50,000/- 

from total sale consideration amount of Rs.3,00,000/- and regarding the 

remaining balance amount was of Rs.1,50,000/- it was agreed that said 

balance amount shall be paid by the plaintiff at the time of registration of 

sale deed. Ext-1 appears to be proof of such agreement of sale and 

executed between the plaintiff and defendant no.1. 

9. The oral evidence of plaintiff proved that defendants refused to execute 

registered sale deed in favor of the plaintiff even after having request from 

the plaintiff on several occasions. The plaintiff established before this court 

that he is still willing and ready to pay the balance consideration amount 

of Rs.1,50,000/- to the defendants for obtaining the registered sale deed 

in his favour as per the terms and conditions of agreement of sale. Hence, 

readiness and willingness on the part of the plaintiff stands proved and 

this court not finds anything to disbelieve the versions of the witness as 

his evidence remains unshaken and un-rebutted.  

10. Furthermore, on careful perusal of oral as well as documentary forms of 

evidences, it revealed that the agreement of sale vide Ext.1 executed 

between the plaintiff and defendant no.1 in respect of sale and purchase 

of land measuring 2 Kathas 10 lessas vide Dag no.423 of PP No.166 and 

such land stands recorded in the name of wife of defendant no.1, i.e. 

defendant no.2 of this case. The sale consideration was fixed vide 

agreement of sale(Ext.1) to be Rs.3 Lakhs and out of which Rs.1,50,000/- 

was paid to the defendants and in that agreement of sale the plaintiff and 

defendant no-1 Sachindra Mohan Mahato put their signatures in presence 

of witnesses. In this case, Ext.1 document remains unshaken and 

unrebutted as the suit proceeded ex-parte. The Ext.1 document appears 
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to be notarized agreement of sale and the other side on receiving 

summons from the court failed to appear before the court and accordingly 

suit proceeded ex-parte. That confirmed that defendants having sufficient 

knowledge about the claims of plaintiff set forth in the plaint and further 

chose not to contest the claims and accordingly, the suit proceeded on 

exparte against them. 

11. The plaintiff in his oral evidence supported that he filed an application for 

obtaining permission of sale along with defendant No.2 and Deputy 

Commissioner granted the permission dated 26-10-2018 and said 

permission for sale expired after 6 months as the defendants failed to 

execute registered sale deed in favour of the plaintiff within the stipulated 

period of permission. As such, it is seen that the sale agreement was 

executed between the plaintiff and defendant no-1 in respect of suit land 

that stands recorded in the name of defendant no-2 who is the wife of 

defendant no-1. The oral evidence of plaintiff supports and proved that 

plaintiff is now possessing the suit land since the date of execution of 

agreement and both the defendants failed to execute the sale deed in his 

favour. In this case one pertinent question arises as to whether in absence 

of any agreement of sale between the plaintiff and defendant no-2 a 

decree of specific performance of contract may be passed against the 

defendant no-2? To answer the aforesaid relevant question this court finds 

that although the agreement of sale executed between the plaintiff and 

defendant no-1 in respect of suit land that stands recorded in the name of 

defendant no-2, but both the defendants undeniably agreed to execute 

the registered sale deed of suit land on obtaining permission jointly by the 

defendant no-2 and plaintiff. Furthermore, the permission was obtained in 

the name of plaintiff and defendant no-2. The oral evidence of PW-1 

established such fact and there is nothing to disbelieve the version of PW-

1. The defendants by obtaining sale permission in the name of plaintiff 

and defendant no-2 displays their intention to execute the sale deed in 

favour of the plaintiff. If so, then there will be no wrong in passing a 

decree of specific performance of contract in favour of plaintiff directing 
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the defendant no-2 to execute the registered sale deed pertaining to suit 

land in favour of plaintiff accepting the balance consideration amount. 

12. Above all, the defendants on receiving summons along with copy of plaint 

failed to appear before this court and contest the suit. That facts suggest 

that defendants having sufficient notice of claims failed to contest the suit. 

Admittedly, the defendant no-2 was not a party to the agreement of sale 

and defendant no-2 is the wife of defendant no-1 and consequently, she 

filed application for obtaining permission for sale along with the plaintiff 

and consequently, permission was obtained in favour of plaintiff and 

defendant no-2. That part of oral evidence makes it clear that defendant 

no-2 being the wife of defendant no-1 agreed to execute the sale deed in 

favour of the plaintiff relating to suit land. Hence, this court not finds any 

impediment in passing a decree of specific performance of contract in 

favour of the plaintiff.  

13. Therefore, in the light of oral and documentary forms of evidences this 

court finds that plaintiff is entitled to get decree of specific performance of 

contract. The plaintiff further entitled to get the actual cost of proceeding.  

14. In the result the plaintiff’s suit is decreed partly by way of granting the 

following reliefs: - 

 That the plaintiff is entitled to get a decree of specific 

performance of contract of sale; 

 That Plaintiff shall pay the balance sale consideration of 

Rs.1,50,000/- (Rupees One Lakh Fifty Thousand only) to 

the defendants within two months from the date of 

decree and the defendants shall execute the registered 

sale deed in favor of the plaintiff at the cost of the 

plaintiff; 

 That if the defendants fail to execute the sale deed 

despite the balance sale consideration being offered by 

the plaintiff, then the plaintiff shall deposit the same 

before the Court and get the sale deed executed 

through Court; 
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 That plaintiff is entitled to get cost of the entire 

proceeding from the defendants and cost of the 

proceeding shall be calculated and ordered at the time 

of preparing the decree. 

15. Prepare the decree accordingly. Judgment is pronounced and delivered in 

open court under the hand and seal of this court on 7thday of March’ 2020.  

 

 

CIVIL JUDGE, SONITPUR 
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APPENDIX 
 

1. Plaintiff’s witnesses: - 
 

PW-1: Sri Moni Deka  
 

2. Plaintiff’s exhibits: - 
Ext.1 is the agreement of sale dated 05-04-2018, 

Ext.1 (i) and 1(ii) are the signatures of plaintiff, 

Ext.1 (iii) and 1(iv) are the signatures of defendant 

No.1, 

Ext.1 v) and 1(vi) are the signatures of Notary. 

Ext.2 is postal receipt  

 
 

 
CIVIL JUDGE, SONITPUR 

 
 
 


